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trade secrets or confidential commer-
cial or financial information, or, other-
wise be inappropriate under the cir-
cumstances? 

(8) Would the disclosure violate any 
person’s expectation of confidentiality 
or privacy?

§ 516.45 Records determined to be re-
leasable. 

If the deciding official, after consid-
ering the factors set forth in § 536.44, 
determines that all or part of requested 
official records are releasable, copies of 
the records should be furnished to the 
requester.

§ 516.46 Records determined not to be 
releasable. 

(a) General. If the deciding official, 
after considering the factors in § 516.44, 
determines that all or part of requested 
official records should not be released, 
he will promptly communicate directly 
with the attorney or individual who 
caused the issuance of the subpoena, 
order, or request and seek to resolve 
the matter informally. If the subpoena 
or order is invalid, he should explain 
the basis of the invalidity. The decid-
ing official should also explain why the 
records requested are privileged from 
release. The deciding official should at-
tempt to obtain the agreement of the 
requester to withdraw the subpoena, 
order, or request or to modify the sub-
poena, order, or request so that it per-
tains only to records which may be re-
leased. (See figure G–1, appendix G, of 
this part.) 

(b) Information protected by the Pri-
vacy Act. 

(1) A subpoena duces tecum or other 
legal process signed by an attorney or 
clerk of court for records protected by 
the Privacy Act, 5 U.S.C. 552a, does not 
justify the release of the protected 
records. The deciding official should 
explain to the requester that the Pri-
vacy Act precludes disclosure of 
records in a system of records without 
the written consent of the subject of 
the records or ‘‘pursuant to the order 
of a court of competent jurisdiction.’’ 
(See 5 U.S.C. 552a(b)(11)). An ‘‘order of 
the court’’ for the purpose of sub-
section 5 U.S.C. 552a(b)(11) is an order 
or writ requiring the production of the 

records, signed by a judge or mag-
istrate. 

(2) Unclassified records otherwise 
privileged from release under 5 U.S.C. 
552a may be released to the court under 
either of the following conditions: 

(i) The subpoena is accompanied by 
an order signed by a judge or mag-
istrate, or such order is separately 
served, that orders the person to whom 
the records pertain to release the spe-
cific records, or that orders copies of 
the records be delivered to the clerk of 
court, and indicates that the court has 
determined the materiality of the 
records and the nonavailability of a 
claim of privilege. 

(ii) The clerk of the court is empow-
ered by local statute or practice to re-
ceive the records under seal subject to 
request that they be withheld from the 
parties until the court determines 
whether the records are material to the 
issues and until any question of privi-
lege is resolved. 

(iii) Subpoenas for alcohol abuse or 
drug abuse treatment records must be 
processed under 42 U.S.C. 290dd-3 and 
290ee-3, and Public Health Service reg-
ulations published at 42 CFR 2.1—2.67. 

(iv) Upon request, SJAs and legal ad-
visers may furnish to the attorney for 
the injured party or the tortfeasor’s at-
torney or insurance company a copy of 
the narrative summary of medical care 
that relates to a claim under subpart E 
of this part. If additional medical 
records are requested, only those that 
directly pertain to the pending action 
will be furnished. If furnishing copies 
of medical records would prejudice the 
cause of action, the matter will be re-
ported to Litigation Division. 

(c) Referral to Litigation Division. If 
the SJA or legal adviser is not able to 
resolve a request for Army records in-
formally, he should contact Litigation 
Division. 

(1) Litigation Division may respond 
to subpoenas or orders for records priv-
ileged from release by informing the 
local U.S. Attorney about the subpoena 
and requesting that office file a motion 
to quash the subpoena or a motion for 
a protective order. The records privi-
leged from release should be retained 
by the custodian pending the court’s 
ruling upon the government’s motion. 
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(2) When a motion to quash or for a 
protective order is not filed, or the mo-
tion is unsuccessful, and the appro-
priate DA official has determined that 
no further efforts will be made to pro-
tect the records, copies of the records 
(authenticated if necessary) will be 
submitted to the court (or to the clerk 
of court) in response to the subpoena or 
order. 

(d) Classified and privileged mate-
rials. Requests from DOJ, U.S. Attor-
neys, or attorneys for other govern-
mental entities for records which are 
classified or otherwise privileged from 
release will be referred to Litigation 
Division. (See § 516.41(g).

DA PERSONNEL AS WITNESSES IN 
PRIVATE LITIGATION

§ 516.47 Response to subpoenas, or-
ders, or requests for witnesses. 

(a) Policy. The involvement of present 
or former DA personnel in private liti-
gation is solely a personal matter be-
tween the witness and the requesting 
party, unless one or more of the fol-
lowing conditions apply: 

(1) The testimony involves official in-
formation. (See appendix F—Glossary 
to this part). 

(2) The witness is to testify as an ex-
pert. 

(3) The absence of the witness from 
duty will seriously interfere with the 
accomplishment of a military mission. 

(b) Former DA personnel. Former DA 
personnel may freely respond to re-
quests for interviews and subpoenas ex-
cept in instances involving official in-
formation (paragraph (a)(1) of this sec-
tion) or concerning expert testimony 
prohibited by § 516.49. In those in-
stances, the subject of the request or 
subpoena should take the action speci-
fied in §§ 516.41(c) and 516.42. 

(c) Present DA personnel. Present DA 
personnel will refer all requests for 
interviews and subpoenas for testi-
mony in private litigation through 
their supervisor to the appropriate SJA 
or legal adviser. 

(d) Discretion to testify. Any individual 
not wishing to grant an interview or to 
testify concerning private litigation 
may seek the advice of an Army attor-
ney concerning the consequences, if 
any, of refusal. Any individual not au-

thorized to consult with Army counsel 
should consult with private counsel, at 
no expense to the government.

§ 516.48 Official information. 
(a) In instances involving 

§ 516.47(a)(1), the matter will be referred 
to the SJA or legal adviser serving the 
organization of the individual whose 
testimony is requested, or to HQDA 
pursuant to § 516.47(a). The deciding of-
ficial will determine whether to release 
the information sought under the prin-
ciples established in § 516.44. If funding 
by the United States is requested, see 
§ 516.55(d). 

(b) If the deciding official determines 
that the information may be released, 
the individual will be permitted to be 
interviewed, deposed, or to appear as a 
witness in court provided such inter-
view or appearance is consistent with 
the requirements of §§ 516.49 and 516.50. 
(See, for example, figure G–2, appendix 
G, to this part). A JA or DA civilian at-
torney should be present during any 
interview or testimony to act as legal 
representative of the Army. If a ques-
tion seeks information not previously 
authorized for release, the legal rep-
resentative will advise the witness not 
to answer. If necessary to avoid release 
of the information, the legal represent-
ative will advise the witness to termi-
nate the interview or deposition, or in 
the case of testimony in court, advise 
the judge that DOD directives and 
Army regulations preclude the witness 
from answering without HQDA ap-
proval. Every effort should be made, 
however, to substitute releasable infor-
mation and to continue the interview 
or testimony.

§ 516.49 Expert witnesses. 
(a) General rule. Present DA personnel 

will not provide, with or without com-
pensation, opinion or expert testimony 
either in private litigation or in litiga-
tion in which the United States has an 
interest for a party other than the 
United States. Former DA personnel 
will not provide, with or without com-
pensation, opinion or expert testimony 
concerning official information, sub-
jects, or activities either in private 
litigation or in litigation in which the 
United States has an interest for a 
party other than the United States. 
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